INTRODUCTION
The 1970 edition of Wigmore on Evidence offers the proposition that every female complainant in a rape prosecution should be subject to a psychiatric examination and echoes turn-of-the century psychoanalysts in its explanation: "The unchaste (let us call it) mentality finds incidental but direct expression in the narration of imaginary sex incidents of which the narrator is the heroine or victim."
1 In other words, some women falsely accuse men of rape because, either intentionally or inadvertently, they have confused a sexual fantasy with a violent crime.
The focus of this Comment, and the focus of considerable controversy and difficulty in rape trials, is evidentiary procedure when the defendant claims that the complainant consented to the intercourse. Putting aside the philosophical problem of defining consent, 2 in the absence of physical injuries the only relevant evidence of the crime will be testimony from the defendant and the prosecutrix. (James H. Chadbourn ed., rev. vol. 1970). In 1907, Freud posited that every fantasy is a wish and that women in particular are subject to erotic fantasies: "The motive forces of phantasies are unsatisfied wishes, and every single phantasy is the fulfilment of a wish, a correction of unsatisfying reality. . . . In young women the erotic wishes predominate almost exclusively, for their ambition is as a rule absorbed by erotic trends. ("[I]n acquaintance-rape trials, corroborative evidence is often lacking; it is often hard to reconstruct precisely what the defendant did, let alone his intentions." (footnote omitted)).
In this Comment, I argue that most jurisdictions are overly permissive in admitting evidence of the accuser's psychiatric make-up and history. Because many courts implicitly rely on outdated and inaccurate conceptions of psychiatric practice, it is too easy for defendants to introduce evidence that has no logical bearing on the complainant's credibility but will nonetheless prejudice the jury against her. This is not an argument about the complainant's right to privacy, but rather an argument about relevance and prejudice.
The introduction of psychiatric testimony intended to impeach the complainant's credibility can serve as an end-run around the rape shield laws; it contributes little relevant evidence, but humiliates the accuser and prejudices the jury against her. In some instances, expert testimony on the complainant's mental health may become an interrogation of the complainant's propensity for dishonesty.
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Like evidence of sexual promiscuity, an accusation of mental illness has the power to invoke a gender-specific stigma of an unstable or manipulative accuser. Worse, questions about an accuser's mental health may implicitly conjure up stereotypes of female sexual behavior: female psychopathology has long been specifically linked to female sexuality in general and promiscuity in particular.
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In Part I of this Comment, I present the current state of the law and outline the most common methods of introducing psychiatric evidence about an alleged rape victim, namely the review of counseling records, court-ordered psychiatric examination, and crossexamination of the alleged victim. In Part II, I survey different state approaches and examine those that are both typical and unusual.
In Part III, I argue that most psychological evidence should be inadmissible because its relevance is substantially outweighed by its prejudicial effects. Psychology may have entered popular culture in some shallow respects, but it is often misunderstood by courts and juries alike. In order to make a considered decision as to admissibility (by the judge) or guilt (by the jury), a thorough understanding of the alleged psychopathology is crucial-there is an enormous difference, in terms of cognitive functioning, between dysthymia, a mild depres- 10 See, e.g., People v. Brown, 777 N.Y.S.2d 508, 510 (App. Div.) (allowing crossexamination of a prosecution's expert on the complainant's ability to fabricate lies), leave to appeal denied, 817 N.E. sion, and paranoid schizophrenia, a psychotic disorder.
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There is even greater potential for jury confusion when evidence of actual psychotherapeutic treatment arises, in which the norms of a therapistpatient relationship, the theoretical orientation of the therapist, 13 and the strictures of insurance guidelines 14 may create a record that looks much more damning to a lay jury than it would to another therapist. Furthermore, psychiatry is an unusually controversial science and many of its methods are notoriously unreliable. 15 Finally, it can be unclear exactly how a jury is meant to use psychiatric testimony or mental health records, and a judge's instructions may simply be inadequate to confine their effect.
In Part IV, I discuss three common types of psychological evidence that defendants seek to admit: pathological lying, suicide threats, and post-traumatic stress disorder. Although all three labels are seemingly familiar to laypersons, it is this false familiarity that makes this evidence dangerously prejudicial.
Admitting evidence of a complainant's psychiatric history can create prejudice and confusion for the court and jury and humiliate the prosecutrix. In order to adjudicate the admissibility of mental health evidence, courts should identify a specific and scientifically legitimate relevance to the complainant's credibility. This should be balanced against the potentially misleading and confusing effect that the information will have on the fact-finding process. This reformed process likely would result in a reduction in admitted psychiatric evidence in rape trials, but also a greater adherence to the rules of evidence. Without this necessary reform, states continue to rely on a hazy mix of laws and evidentiary theories that may allow the use of a rape com- 12 plainant's mental health history to showcase her unreliability as a witness.
I. FOUNDATIONS OF CURRENT LAW

A. Rape Shield Laws
Every state has enacted some form of a rape shield law, a law limiting the admissibility of evidence regarding the complainant's sexual history. 16 Federal Rule of Evidence 412 prohibits "[e]vidence offered to prove that [the] victim engaged in other sexual behavior" or evidence offered to prove a "sexual predisposition."
17 Exceptions are allowed to prove that physical evidence (e.g., semen) was the result of intercourse with a person other than the defendant, or, in the case of a consent defense, to prove that the victim had in the past consented to and engaged in sex with the defendant.
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When considering the admissibility of mental health history evidence, many courts are especially concerned with the purpose of the rape shield statute. The Advisory Committee's Note to the 1994 amendment explains that [t] he rule aims to safeguard the alleged victim against the invasion of privacy, potential embarrassment and sexual stereotyping that is associated with public disclosure of intimate sexual details and the infusion of sexual innuendo into the factfinding process. By affording victims protection in most instances, the rule also encourages victims of sexual misconduct to institute and to participate in legal proceedings against alleged offenders.
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Some courts have reasoned that a similar argument can be made for evidence of psychiatric, rather than sexual, history. 20 The purpose 16 of the rape shield laws is to protect the prosecuting witnesses from probing, humiliating inquiries and thereby to encourage victims to come forward with their claims. Although the stigma attached to promiscuity is qualitatively different than that associated with psychopathology, the underlying principle justifying protection is the same. The defendant, not the complainant, is on trial; the focus of evidence should relate to the defendant's actions rather than to the complainant's character. The Advisory Committee's Note to Rule 412 does not take an explicit position on the relevance of past sexual conduct to consent and credibility. We can assume that an "infusion of sexual innuendo into the fact finding process" 21 is undesirable because it is more prejudicial than relevant, but some states have nonetheless permitted evidence of past sexual conduct to be used to prove consent or to impeach credibility. 22 A specific repudiation of the link between chastity and credibility-and even past consent with current consent-would be more analytically helpful to courts trying to analogize sexual conduct to mental health evidence.
B. Court-Ordered Psychiatric Examinations
Although the states differ in both subtle and substantive ways in their treatment of court-ordered psychiatric examinations of sex crime complainants, the touchstone for many analyses is the California Supreme Court's ruling in Ballard v. Superior Court. 23 The Ballard court explained that the rationale supporting psychiatric examinations for sex crime complainants is the possibility that a conviction may be sustained on the uncorroborated testimony of the victim: "This concern is stimulated by the possibility that a believable complaining witness, who suffers from an emotional condition inducing her belief that she has been subjected to a sexual offense, may charge some male with that offense."
24 Citing "prominent psychiatrists," the court noted that these accusers may be confused by "a mental condition that transforms into fantasy a wishful biological urge." 25 nia evidence rules did not permit psychiatric testimony for the purposes of impeaching a witness in non-sex crime cases.
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The court pointed out that " [t] he proposition that a prosecution witness may be impeached only in the manner and for purposes provided in the code does not enjoy rigid application in sex violation cases. In that area the courts have established more liberal rules of impeachment . . . ." 27 Thus, the California Supreme Court ruled that it is within a trial court's discretion to order a mental examination in cases lacking substantial corroboration supporting the charge and when the defendant presents a compelling reason. 28 If the complainant refuses the examination, the court noted, she should not be compelled, but the defense should be allowed to comment on the refusal. here there is the danger of fabrication, a compulsory psychological examination of the prosecutrix is essential. The Ballard balancing analysis gives a court the flexibility to order a psychological examination of a prosecutrix in situations where the harm to the accused outweighs the harm to the prosecutrix."). 33 See id. at 1266-67 ("If undue prejudice [to the defendant] is found, the court will order a psychological examination. If, however, the intrusion into the prosecu-an even greater interest in excluding confusing, misleading, and prejudicial evidence. The Ballard test permits a psychiatric examination when the prosecution lacks corroborating evidence to support the charge of sexual assault. 34 The lack of corroboration, without a legitimate indication of the complainant's psychiatric instability, has no logical bearing on the appropriateness of a psychiatric examination.
C. Review of Psychiatric and Counseling Records
In Pennsylvania v. Ritchie, the Supreme Court held that when a defendant seeks access to confidential records (e.g., medical, counseling, etc.), judicial in camera review is proper to determine the relevance and admissibility of the records.
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The Court's position attempted to balance the defendant's Sixth Amendment confrontation right with the complainant's right to privacy. The Court reasoned that the state's interest in the confidentiality of certain records is superseded by the defendant's right of confrontation, but that records should not be fully and immediately disclosed to defense counsel upon request. 36 Although the defendant, Ritchie, was not specifically seeking to impeach the complaining witnesshis daughter, whom he was accused of sexually abusingby questioning her psychological stability, 37 the ruling clearly bears on the right of defendants to use counseling records against complainants. Ritchie is often cited when prosecutors introduce evidence of rape trauma syndrome and the defense seeks access to post-incident records. 38 The import of Ritchie is potentially even more complicated when defendants request pre-rape trix's protected right of privacy is greater than the prejudice that will result to the defendant, the examination will not be ordered." (footnotes omitted)). 34 See Ballard, 410 P.2d at 849 (noting the importance of a psychiatric evaluation "if little or no corroboration supported the charge"). 35 counseling records and judges alone determine which sections are relevant to the defense.
II. STATE APPROACHES
A. Response to Pennsylvania v. Ritchie: Massachusetts
The Ritchie decision has left room for state courts to establish their own respective systems of balancing the rights of defendants and complainants. Massachusetts has established a particularly careful scheme over the past ten years, beginning with its landmark decision in Commonwealth v. Bishop. 39 In Bishop, the Massachusetts Supreme Judicial Court established a five-stage process to admit otherwise privileged counseling records.
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When a defendant requests access to a complainant's counseling records, the judge first determines whether or not the records are privileged under state law. 41 If they are protected by a privilege (and most counseling records are privileged under the Massachusetts statute), 42 the judge makes a relevancy determination of whether the defendant has shown "at least some factual basis which indicates how the privileged records are likely to be relevant to an issue in the case."
43 If the judge is satisfied, she reviews the records in camera; if she finds relevant evidence, she then turns the records over to counsel for both sides in order to determine whether disclosure is necessary for a fair trial. 44 The final step is entering the evidence into the trial record. 45 Although this process initially appeared to be quite rigorous, the court found that a literal application of the Bishop test resulted in almost any claim by the defense yielding an in camera examination by the judge. 46 The court amended the The court was particularly concerned with access to rape crisis counseling records. It found that the Bishop relevance requirement "almost invariably will result in an order requiring production of the records" because the nature of sexual assault counseling is that the victim discusses the incident at length. 48 The current Bishop-Fuller process requires that a defendant's motion for in camera review of records be granted only when the motion demonstrates a "good faith, specific, and reasonable basis for believing that the records will contain exculpatory evidence which is relevant and material to the issue of the defendant's guilt." 49 The court further explained that in order to be "material" the evidence must tend "to create a reasonable doubt that might not otherwise exist." 50 The Fuller decision still leaves questions about the admissibility of pre-rape psychiatric history. The more stringent standard appears to apply primarily to rape crisis counseling records. If a defendant knows anything about the complainant's history of mental illness or psychiatric treatment, it is not difficult to make a specific claim and to convince a court that it bears directly on credibility. Therefore, the question is whether Fuller overruled Commonwealth v. Baxter, a case in which a Massachusetts appellate court reversed and remanded a rape conviction because the trial judge had excluded evidence of psychiatric problems following a previous sexual assault. 51 Defense counsel had sought to introduce the records to show confusion between the two incidents, claiming that the complainant's "flashbacks" bore on her ability to perceive and recollect the alleged rape.
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I argue that Fuller, in fact, clearly permits in camera review in such a case, providing explicitly that "credible information tending to suggest that the complainant has difficulty distinguishing fantasy from reality" warrants review of the records. 53 However, it is actually during the in camera review, not during the initial relevancy determination, that a complainant has the best chance of convincing a court to exclude evidence of psychiatric history. history of depression, suicidal ideation, and auditory hallucinations. 54 The appellate court affirmed the trial court's decision, after in camera review, to exclude psychiatric history evidence on the basis of relevancy. 55 The opinion indicated a narrow focus on the relationship between the complainant's psychological conditions and her credibility. 56 As the Massachusetts Supreme Judicial Court recognized, "[i]n camera review, while less intrusive than public disclosure or disclosure to a defendant's attorney, is nonetheless a substantial invasion of the privacy of a complaining witness." 57 And it does not seem clear that every judge would find a history of auditory hallucinations and treatment for previous sexual assault to be irrelevant. Nonetheless, the structure of the analysis seems right: the judge, not the jury, decides the relevance-narrowly defined-of the psychiatric history evidence. The most important step to help guarantee that this process functions properly is that courts have adequate knowledge of psychology and psychotherapy in order to contextualize and interpret the mental health records.
B. Psychological Examinations of Complaining Witnesses:
Statutory Responses address the central problem of prejudice towards the complaining witness. The California Supreme Court decided Ballard in 1966, carving out an exception to the rule against impeaching witnesses' credibility with psychiatric examinations. 58 In 1980, however, the California legislature effectively overruled Ballard by enacting section 1112 of the Penal Code, entitled "Sexual assault prosecution; prohibition against psychiatric or psychological examination to test witness credibility." 59 The section provides that no trial court may order any witness or victim in a sexual assault prosecution "to submit to a psychiatric or psychological examination for the purpose of assessing his or her credibility." 60 It appears that the legislature was concerned about the protection of privacy rights and the problems of relevancy and prejudice. Subsequent cases considered the possible due process and confrontation clause objections to the statute, but found that "[u]nder almost every rule of evidence, some arguably relevant material is excluded."
61 Thus, "[t]he confrontation and due process clauses do not prohibit a Legislature from determining that a certain class of evidence is generally unreliable or excessively prejudicial and barring its use altogether."
62 The legislature's determination that evidence from psychiatric examinations in sexual assault prosecutions deserves blanket exclusion does not deprive defendants of costitutional rights.
In fact, however, the rejection of psychological examinations for victims of sex crimes has not precluded the admissibility of psychiatric testimony. Five years after section 1112 was passed, a California court of appeal clarified the relationship between section 1112 and a state constitutional provision mandating that no relevant evidence should be excluded in any criminal proceeding. 63 In People v. Hagerman, the court ruled that "[o]rdering a psychiatric examination for a witness is not tantamount to ruling on the admissibility of any evidence which may be generated as a result of that examination." 64 The court reasoned that the Ballard approach actually involves a two-step process: first, the court determines "whether to order the [psychiatric] examination," and second, the court determines "the admissibility of the results of the examination." 65 In Hagerman, the court ruled that section 1112 precludes a court from ordering the psychiatric examination of a complainant, which would create new evidence; this is distinct from whether existing psychiatric evidence should be admitted when relevant.
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Although California's statutory scheme appears to be highly protective of rape victims, the resulting rule of law still provides a method of impeachment to criminal defendants in sex crime prosecutions not usually available to other defendants. In People v. Herring, the court cited the general rule that although cross-examination about a witness's mental condition is usually permitted to impeach powers of perception or recollection, "generally, attempts to impeach a prosecution witness by expert psychiatric testimony have been rejected except in certain sex offense cases." 67 Allowing the defense to present the testimony of a mental health expert who has not examined the complainant may protect the complainant's privacy and avoid the trauma of another retelling of her accusation, but the testimony presented is arguably of lesser value to a fact finder. Additionally, it is necessary to question whether a psychiatric examination is any more traumatic than listening to an unknown doctor testify about one's mental condition. It is important for courts to shield rape victims from the potentially traumatic effects of a prosecution and trial, but ultimately this is best accomplished by convicting the offender. It is the job of the jury to determine whether or not the complainant is a credible witness, and the expertise and authority of a mental health professional, or simply the taint of clinical diagnosis, may supplant a jury's own determinations.
Illinois
Unlike California, Illinois state law permits psychological examinations of witnesses and lacks proscriptions on impeachment by psychiatric testimony. 68 Illinois has, however, passed a law specifically ex- In People v. Williams, an Illinois appellate court rejected an equal protection challenge to the statute by comparing the law to the clearly valid rape shield protections: "The constitutionality of the rape shield law has been upheld on the grounds that the statute was designed to encourage victims to report sexual assaults and to eliminate the cruel and abusive treatment of the victim at trial," and, because the two statutes are so similar, the prohibition on psychological examinations "can be said to accomplish [the same] legitimate governmental objective." 70 However, the Illinois court, like the California courts, did not absolutely protect against the "cruel and abusive treatment of the victim at trial." In Williams, a particularly brutal case in which the complainant was paralyzed from the waist down after being raped and shot, the defendant was permitted to cross-examine the complainant and her doctors about the confusion and post-traumatic stress disorder that may have impaired her identification of the perpetrator. 71 The Illinois legislature's efforts to protect complaining witnesses at trial is laudable, but the result in Illinois does not go far enough. To effectively protect complaining witnesses, evidence of psychological history should be excluded to the same degree that evidence of sexual history has been excluded via rape shield laws.
North Carolina and Rape Fantasies
North Carolina takes a unique and deeply problematic approach to the issue of psychological testimony in rape prosecutions. The North Carolina rape shield statute, like most rape shield provisions, allows for testimony about sexual history between the complainant and the defendant or evidence that would call into question the identity of the perpetrator. 72 However, it also allows for "evidence of sexof a witness's psychiatric history but refusing the defense motion for a court-ordered psychological examination of the witness 71 See id. at 232-33 (holding that the defendant's confrontation rights were not denied when "the complaining witness and attending physician-surgeon were both present in court and available for cross-examination"). ual behavior offered as the basis of expert psychological or psychiatric opinion that the complainant fantasized or invented the act or acts charged." 73 This law makes questions about the complainant's capacity to confuse fantasy and reality, or to confabulate, a routine part of a rape trial. In order to introduce psychological testimony, the mere suggestion of psychological aberration is adequate. 74 In State v. Heath, the court of appeals found that when the defense suggests that "the victim may have had a history of fantasizing or fabricating stories, expert psychological or psychiatric testimony should be admissible to show that the victim does or does not suffer from a mental condition suggestive of fabrication." 75 Prosecutors have found ways to employ this rule to their advantage, using the opening as a means of introducing evidence of a truthful character via expert witnesses, who may be most credible to a jury. In State v. Norfleet, the court of appeals upheld the prosecutor's direct examination of a clinical social worker, in which the prosecutor asked if she "had any concerns about [the complainant's] ability to distinguish between fantasy and reality." Heath, 341 S.E.2d 565 (N.C. 1986), on the ground that an expert witness may not be asked direct questions about the probability that the victim lied or that the victim is guilty. The supreme court's distinction between the rape shield's fantasy provision and the case at hand ultimately reaffirmed the confused-victim rationale behind fantasy testimony:
It is one thing to ask an expert in psychology or psychiatry whether a victim fantasizes, but it is another thing altogether to ask whether a witness has made up a story, or lied. One who fantasizes can honestly and subjectively believe in the reality of the fantasized-about occurrence, but "making up a story," or lying, denotes an affirmative or conscious intent to deceive, invent, or not tell the truth. Id. at 568. That is, even though the case was reversed, the expert's testimony would have been permissible if it had only addressed whether the victim had a mental condition generally causing fantasies, rather than a history of lying. cally necessary under a regime that places the victim's predisposition for confabulation at the crux of the trial. Yet, by introducing expert testimony as to the complainant's psychological health, the prosecution raises the issue for the jury and opens the door for the defense to cross-examine the expert and potentially introduce psychiatric testimony in rebuttal. The North Carolina law is an explicit expression of distrust of women accusing men of rape. However, women's rape fantasies (a controversial subject in itself) 78 are not necessarily-or even usuallylinked to real-world desires to be raped. 79 The law contributes directly to the "no means yes" stereotype that encourages male aggression and female passivity. 80 It seems particularly outrageous to imagine that women are unable to distinguish these fantasies from reality in such numbers that the issue required legislation. The North Carolina law is unusually invasive because the fantasy provision also allows evidence of sexual history if it pertains to sexual confabulation and fantasy. The existence of the statute implies an authoritative stance on a supposed female predisposition to confuse fantasies of rape with the real thing.
III. CONFUSION AND PREJUDICE
In this section, I argue that evidence of a complainant's mental health history is more likely to contribute to confusion and prejudice than to shed light on the veracity of her account. Courts have been unsuccessful in dispelling the general stigma associated with mental health problems, explaining the intricacies of the therapist-patient relationship, and correcting the pervasive misunderstanding of the relationship between psychopathology and credibility. 78 
A. Rape Victims and Hysteria
Although it has been excluded from the official handbook of psychiatric diagnoses since 1952, 81 hysteria remains a frequently used diagnosis in the courtroom. Hysteria was historically a woman's disease; the etymology of "hyster-" refers to the uterus. 82 At least since the Victorian era, hysteria has been associated with a woman's repressed sexual desire. 83 Symptoms of hysteria have changed with the times. It was associated with witchcraft in the Middle Ages, 84 with feminine frailty in the Victorian era, 85 and with physical symptoms, including blindness and paralysis, at the start of the medicalized twentieth century. 86 In all cases, hysteria is marked by self-destructive, attention-seeking behavior. 87 Because the disease lacks verifiable physical symptoms, it often seems phony.
Sigmund Freud explicitly linked hysteria with fabrications of sexual assault when he publicly denounced the "seduction theory" of hysteria. 88 He rejected the idea that his female patients' hysterical symptoms resulted from a history of sexual abuse (which is what they had reported to him) and posited instead that "they were only phantasies which my patients had made up."
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Although the professional community of psychologists and psychiatrists no longer recognizes hysteria as a mental disorder, it is an easy intuitive leap for a lay jurist to go from the first insinuation of mental illness to the stereotypical hysterical woman.
One problem with the introduction of evidence of psychological problems is that the legal system has not kept up with developments in 81 COMM. ON psychology and psychiatry. North Carolina's rape shield law almost perfectly cites the bygone notion that women are likely to fantasize rape scenarios and confuse them with reality. 90 When a court entertains testimony about the victim's capacity to fantasize about sex-and this is not only a North Carolinian phenomenon-it is implicitly endorsing the notion that women who fantasize about sex are mentally ill and therefore more likely to be unable to distinguish between fantasy and reality.
B. General Stigma of Mental Illness
Oblique references to outdated notions of women's psychological make-up are a more subtle variant of the larger problem, which is that many people have distinct, and distinctly incorrect, ideas about mental health. One common misperception that may affect jury reasoning is the incorrect idea that mental health treatment is an aberration. Mental health treatment, once the province of the very wealthy or the very disturbed, was accessed by an estimated 13% of the American adult population in 2002. 92 In fact, 17% of women sought treatment of some kind in 2002. 93 In addition, over 10% of American adults received some kind of prescription medication for mental health reasons in 2002, with a large majority of these receiving exclusively outpatient treatment. When a defense lawyer questions the complainant about her history of treatment for mental or emotional problems, the natural implication is that she is unbalanced or crazy, and thus she is an unreliable witness. In fact, many high-functioning individuals are treated for disorders-e.g., mood disorders or anxiety disorders-that have no effect on credibility. Expert testimony may not be able to cure the problem, as the presence of the victim's psychiatrist or even of her physical file may be so prejudicial as to overshadow the testimony of the expert.
C. Misunderstanding Patient Files
When a judge or a defense lawyer reviews a complainant's mental health records, there are some basic tenets of psychotherapy that may skew the interpretation of the file. I will briefly discuss three of the issues surrounding this problem. First, most insurance plans will not pay the therapist until she diagnoses the patient. Therefore, patients who would have remained undiagnosed-and perhaps do not fall into a diagnostic category-are given actual labels such as generalized anxiety disorder or dysthymia (mild depression). Second, a therapist's own philosophical orientation, e.g., psychodynamic (traditionally a Freudian or Jungian approach) or cognitive-behavioral, can affect the file. A psychodynamic therapist is much more likely to include lengthy family histories, free-associations, and dreams.
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A cognitive-behavioral therapist is more likely to record more information pertaining to the patient's current functioning and the presence of inappropriate or maladaptive behaviors.
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This leads to the third problem: as a kind of psychological safe space, a therapy patient is permitted and perhaps encouraged to discuss fantasies, imagine hypothetical scenarios, or enact unlikely role-plays. What may look like a smoking gun to a defense lawyer could be appropriate exploration in a therapy session. 95 See TEXTBOOK OF CLINICAL PSYCHIATRY, supra note 13, at pt. III (describing methods in different clinical approaches).
96 Id.
IV. MISUSED PSYCHOLOGY IN THE COURTROOM: THREE COMMON EXAMPLES
Courts have often permitted discussion of clinical-sounding terms that carry the weight of science but lack any foundation in psychological understanding.
A. Pathological Lying
One frequent issue is the defendant's accusation that the rape victim is a "pathological liar." 97 The dictionary definition of "pathological" is "disease[d]"; 98 the inference that a person is pathological necessarily calls into question mental stability and, in the case of pathological lying, the suggestion that she is unable to control her lying. In fact, the terminology is even criticized in psychology literature because of its confusing connotations. 99 Although the concept of lying "pathologically" has been incorporated into common usage, it is not a psychiatric diagnosis.
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When researchers are confronted with the phenomenon of inappropriate and repeated lying behavior, it is usually as a symptom of another psychopathological diagnosis.
B. Suicide Threats
One recurring theme in rape defenses is the suicidal complainant. In 1979, a Kentucky defendant was able to establish in an avowal that the alleged victim had been committed to a psychiatric hospital after attempting suicide. 102 tion for psychiatric examination for a victim who, among other charges, had "been the victim of domestic violence at the hands of a former live-in boyfriend" and "had attempted suicide in the past." 103 In a 2000 Louisiana case, a defendant was permitted to cross-examine the complaining witness as to her mental health history, including a suicide attempt and her "manipulative nature." 104 In 1997, an unpublished opinion from the Delaware Family Court reasoned that the defendant has a constitutional right to confront the alleged victim regarding her previous suicide attempts. This evidence goes to the credibility of the alleged victim. The records regarding the alleged victim's mental health treatment as a result of these suicide attempts may reveal a motive on her part to falsify, exaggerate, or misperceive the events . . . . 105 Suicide is normally symptomatic of severe depression, which may be emotionally crippling for the sufferer but arguably has no effect on credibility. It is a mood disorder and does not usually have psychotic or delusional side effects. 106 For this reason, many courts find evidence of mental health treatment for depression to be inadmissible because it is irrelevant. 107 The implicit message when a court permits evidence of prior suicide attempts is not that the defendant is depressed, but that she is willing to be destructive in order to get attention. 108 From the point of view of a psychologist, the judge admitting the history of suicide (without knowing the terminology) is allowing the possibility that the complainant suffers from borderline or histrionic personality disor-the court, they are more likely to perceive later encounters as nonconsensual. 114 Courts often allow evidence of prior sexual victimization on the theory that it may cause confusion between the two events.
In New Hampshire, for example, the state supreme court has ruled that the rape shield law applies only to evidence of previous consensual intercourse but that the defense may bring in evidence of prior sexual victimization. 115 In the California case People v. Espinoza, the defense counsel claimed that the complainant's "sexual acting out behavior must have been caused by 'trauma of a sexual nature occurring over a long period of time . The primary problem of courts, though, is not an overdiagnosis of PTSD in rape complainants (although that may be a problem of expert witnesses). The problem is a misconception of the nature of PTSD. Among other symptoms, one criterion for PTSD is the presence of "intrusions," or flashbacks.
121 This, presumably, is what courts and defense counsel are referring to when they speak of "confusing" the prior rape with the present interaction. However, this is an incorrect conception of intrusion. A flashback, however consuming and painful, is not a hallucination. PTSD is an anxiety disorder, not a psychotic disorder. 122 There is an important distinction to be made between intrusion symptoms and actual delusions. The difference is as follows: a person who "re-experiences" a previous traumatic event with these kinds of intrusions is aware of their pathological nature. For this reason, PTSD sufferers will avoid any stimulus likely to provoke such an attack. On the other hand, a person suffering from a psychotic delusion lacks insight into the nature of the problem-in other words, she believes what she sees or hears to be "real." Although rape victims may be more likely to be wary of men or sexual situations because of their past experience, there is no evidence that they experience confusion between the traumatic flashbacks and contemporaneous romantic encounters.
It is a particularly cruel and unnecessary punishment to the victim unfortunate enough to have been raped more than once in her life to subject her to extra questioning about her prior victimization. It is also highly prejudicial. Evidence that the complainant has been previously sexually assaulted tends to raise questions about whether or not she is "asking for it." Discrediting a witness's testimony with evidence of prior sexual victimization also recalls the notion of a "ruined" woman. Juries need to be directed away from the misogynist months); see also Valentiner, supra note 118, at 457 ("These results support the notion that PTSD symptomatology is a normative response to assault, especially sexual assault, and suggests that most victims recover to varying degrees within three months following the assault." (citation omitted)). 121 combination of early twentieth-century psychoanalytic thought and the still-common prejudices about women and sex.
CONCLUSION
The admissibility of mental health evidence to impeach a sexual assault complainant is a body of law ripe for comprehensive reform. Although some states have taken progressive positions on one or another form of psychiatric evidence, no state has adopted a coherent approach that considers mental health history as a category. Without an underlying theory applicable to psychiatric examinations as well as access to patient files, courts and prosecutors are vulnerable to the stereotypes and prejudices that have historically plagued rape prosecutions. North Carolina's law says directly what many courts seem to be relying on implicitly: women are unreliable narrators of their own sexual experience. The distinction between a psychotic and nonpsychotic condition, the relationship between the disorder and the witness' ability to recall and testify accurately, and the relative standing of the psychological research being brought to bear must be weighed. Before permitting evidence of a rape victim's mental health history or status in a rape prosecution, courts should identify-and verify-the rational relationship between the information and its ostensible evidentiary function.
